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AMENDMENT TO DAP OPERATING AGREEMENT BY AND BETWEEN
THE CITY OF DURHAM, NORTH CAROLINA AND

MiLB MANAGEMENT, LLC
This contract g engment (“Amendment”) is made, dated and entered into as of
y of A4 , 2009, between the City of Durham (“City™) and

MiLB MANAGEMENT, LLC a North Carohna nonprofit subsidiary limited liability
company (“Operator”). Terms not defined herein shall have the meaning ascribed to it in
the Agreement, as amended. Section references are to sections in the Agreement.

BACKGROUND

The City and the Operator entered into a contract titled “DAP Operating
Agreement by and between the City of Durham, North Carolina and MiLB Management,
LLC,” dated December 31, 2007. That contract is referred to as the “Original Contract.”

TERMS AND CONDITIONS

The defined terms of the Original Contract shall have the same meaning in this
Amendment. The parties agree to amend the Original Contract ag follows:

1.0 In Section 2.1, title, “Acceptance Date” insert at the end of the first sentence
following:

or, if occurring earlier, the date indentified and as certified in accordance
with the requirements of Section 23.3.1. The Acceptance Date shall be
officially documented by the Acceptance Date Certification executed by
both Parties in the form of “Exhibit F” attached hereto (“Acceptance Date
Certification”) and issued in accordance with Section 23.3.1.

2.0 At the end of Section 2.13, titled, “DAP Related Trademarks” add the following
sentence.

All uses by the City of Durham of DAP Related Trademark(s) developed
exclusively by the Operator shall be first approved by the City of Durham
Public Affairs Office.

3.0 In Section 2.44, titled, “Prohibited Uses” delete the entire definition and after the
title replace with the following:

“Prohibited Uses™ shall mean events that will cause damage to the DAP
playing surface and/or physical structures or events that may unreasonably
disturb the neighboring businesses and residents near and around the DAP,
Owner and Operator shall cooperate in determining what constitutes a
Prohibited Use on a case by case basis; however, either party may
individually determine that a particular use is a Prohibited Use,

4.0 In Section 7.1.4, titled, “Other City Sponsored Events” in the first sentence, delete
“ten (10) additional Days for Events™ and replace with “five (5) additional Days for non-



50
51
32
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
83
89
90
91
92
93
94
95
96

Amendment to DAP Operating Agreement by and between the
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baseball related Events.” In the third sentence of the same Section 7.1.4, delete “ten
(10)” and replace with “five (5).”

5.0 In Section 7.2, titled, “Baseball Related City Reserved Events” in the last sentence
insert “paid to Operator” after “established rental fees.”

6.0 In Section 7.2.1, titled, “City Parks and Recreation Sponsored Baseball League
Games (‘Adult and youth Baseball League Games’) — No Faciltiy Rental Fees - at
the end of the first sentence, delete “Event Days or.” In the third sentence of Section
7.2.1 at line no. 579, delete “Events or.” At the very end of the last sentence of Section
7.2.1 delete “22 days” and replace with “10 Event Blocks with not more than one Event
Block per Day and no more than 2 weekend Days (Sunday or Saturday) per calendar
month.”

7.0 In Section 7.2.2, titled, “DSA and American Legion Baseball Games — Agreed to
Facility Rental Fees --” deleted the first three sentences in their entirety above the
“Facility Rental Fees” table, and replace with the following:

The Operator shall make available the DAP for the baseball games for
Durham School of the Arts (DSA) and American Legion baseball games
for the Term of this Agreement to be scheduled by the Operator through
direct consultation with DSA and American Legion representatives.
Operator shall charge the following Facility Rental Fees per 5-hour Event
Block and hourly usage of stadium lights for night games. The total
number and dates of such Event Blocks shall be established by the
Operator prior to the start of a Calendar Year during the development of
the Operator Annual Programs List and the City Reserved Events
Calendar and shall not exceed 18 Event Blocks with not more than one
Event Block per Day and no more than 2 weekend Days (Sunday or
Saiurday) per calendar month.

8.0 At the end of Section 7.6, titled “City Reserved Events Conflict Consultation” add
the following sentence to the section:

If, however, the Owner and Operator are unable to agree on a resolution of
such conflict, the decision of the Operator shall be controlling.

9.0 After Section 9.0, titled “USE OF DAP BY NORTH CAROLINA CENTRAL
UNIVERSITY (NCCU))” add the following new section:;

9.1  NCCU Schedule Priority. The Operator shall give NCCU
priority use of the DAP facility for the scheduling of NCCU games over
all other Events scheduled by the Operator except for Exempt City
Reserved Events.

10.0 In Section 10.4, titled “Annual Independent Audit” in the first sentence, delete
“120 days” and replace with “180 days.”
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Amendment to DAP Operating Agreement by and between the
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11.0 In Section 10.6, titled “Distribution of Operating Profit to City” in the first
sentence, delete “within 30 days” and replace with “within 60 days.”

12.0 In Section 23.3, titled “Turnover of DAP to Operator” after the last sentence add
the following new paragraph:

Such Acceptance Date Certification is subject to the concurrence of
Operator 1o the extent provided in Section 23.3.1. The Acceptance Date
Certification will include a representation and warranty by the City that
the provisions of Section 23.3.1 have been met. Operator shall have the
responsibility for operation and maintenance of the DAP as provided in
this Agreement as of the Acceptance Date and thereafter until the end of
the Term. To the extent that Operator occupies portions of the DAP prior
to the Acceptance Date, provisions of this Agreement pertaining to
Operator’s obligations for Repairs and Maintenance shall commence as it
relates to the portion of the DAP occupied by Operator. During the
turnover process, Operator shall (i) review the DAP punchiist with the
City to see that the punchlist is complete, (ii} perform an inspection of the
DAP, within seven (7) Business Days of the date on which the DAP is
made available for inspection, to ensure compliance with the punchlist
including any additional items identified by Operator in (i) above, and (iii)
provide written notice to the City, within five (5) Business Days of
inspection, of any and all construction defects which Operator should
reasonably have been able to identify. In no event shall the
responsibilities of Operator include the obligation to repair, or otherwise
maintain, the structural integrity of the DAP or other matters relating to
construction defects (other than in relation fo the services provided by
Operator pursuant to the Agreement referred to in section 15.1). Operator
shall be required to meet the Operating Standards with respect to any
partial occupancy of the DAP by Operator from the time that the Operator
takes occupancy thereof.

13.0 After Section 23.3, title “Turnover of DAP to Operator” add the following new
Section 23.3.1:

23.3.1 Issuance of Acceptance Date Certificate. For purposes of this
Agreement, the Acceptance Date that is specified by the City inthe
Acceptance Date Certification shall be the date upon which all of
Operator’s obligations under this Agreement commence if the Acceptance
Date specified by City in the Acceptance Date Certification is concurred
in by Operator, provided that, unless City consents explicitly otherwise,
Operator shall concur with the Acceptance Date that is specified by City in
the Acceptance Date Certification when the following events (i) — (v)
occur:
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142 (i) the DAP has been constructed substantially in compliance with
143 the Plans and Specifications, including subsequent field modifications

144 made by the contractor at the request of MiLB;

145 (ii) all building systems provided for in the Plans and

146 Specifications are operational;

147 (iii) the City has provided all “Owner-Provided FF&E” identified
148 in “Exhibit A, Revised 06/05/2009” that the City is required to provide
149 pursuant to Section 15.8;

150 (iv) the City has corrected or caused the correction of all

151 construction or Legal Requirement defects of which the City has been

152 notified by the Operator pursuant to Section 23.3.1, (provided that this
153 subsection (iv) applies only to the extent that (a} correction of those

154 construction defects is the responsibility of the City or Persons (other than
155 Operator) with whom the City has a contract and (b) those construction or
156 Legal Requirements defects interfere with the functional or legal use for
157 the purpose for which the defective item, thing, component, or structure is
158 intended); and

159 (v) the DAP playing field has been reviewed by an independent,
160 qualified playing field inspector for compliance with the Plans and

161 Specifications, including subsequent field modifications made by the

162 contractor at the request of MiLB, and approved for acceptance by both
163 Parties. :

164

165 The Acceptance Date Certification shall take the form of Exhibit F,

166 attached hereto and to be executed by both Parties.

167

168  14.0 In Sections 23.4, titled “City Access and Right to Repair City Ultilities” after the
169  end of the first and only sentence add the following:

170

171 Notwithstanding the obligations of the Parties under Section 15.0

172 regarding repair, maintenance and improvements to the DAP Real

173 Property, the Operator acknowledges the existence of certain city owned
174 or controlled stormwater and sanitary sewer utilities that run underneath or
175 near the DAP Real Property, including the playing field. Owner shall

176 have access to city owned or controlled utilities as necessary to conduct
177 required sampling, maintenance, repair or even replacement of such

178 utilities (hereinafter, “Utility Work™). Owmer shall provide reasonable

179 notice to Operator of such Utility Work, and Owner shall cooperate with
180 Operator to the extent practicable to avoid conflicts with scheduled events
181 or programs unless the Owner is responding to an emergency. If Owner
182 causes any damage to the DAP Real Property as a result of performing any
183 Utility Work, Owner shall be responsible for restoring any damaged

184 property to as close to its original condition as reasonably feasible and

185 within a reasonable time, based upon availability of replacement materials.
186 Any cost or expense associated with Owner related Utility Work shall be
187 borne by the Owner and not considered an Expense.

188
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15.0 Effect of Amendment. The terms of the Original Contract not added to, amended or
altered by this Amendment shall remain in full force and effect.

IN WITNESS WHEREOQF, the Parties and the Guarantors have caused this
Agreement to be executed themselves or by their respective duly authorized agents or
officers.
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e +.#%, CITY OF DURHAM

Sl
by, N D AOF

= 7, LA/ Clerk e g “City Manager
/ ‘ 3‘?53’3!;;;:;15;;1;;&‘ f
MILB MANAGEMENT, LLC
ATTEST —
By: % @ C‘O‘U)\Uﬂ ?@gt deyfl'
Secretary Pat O’Conner, President
_ National Association of Professional
(Affix corporate seal.) Baseball Leagues, Inc.
{(sole member and manager of MiLB Management, LLC)
NORTH CAROLINA ACKNOWLEDGMENT BY CITY OF DURHAM

COUNTY of :—\\ A r\mam

I, a Notary Public in and for the aforesaid County and State certify that

A% N (SN personally appeared before me this
day, and acknowledged that he or she is the City Clerk of the City of
Durham, a municipal corporation, and that by authority duly given and as the act of the
City, the foregoing Amendment was signed in its corporate name by its
City Manager, sealed with its corporate seal, and attested by its said City Clerk or Deputy
City Clerk. This the 2N day of __ (T )CIARY 2009,

— S aW G
o TONETTE AMOS Notaty Public
My commission expires: NOTARY PUBLIC

RQURHAM COUNTY, N.C
| _My Commission Expires 7—17-201‘2.
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State of PI ov dey ACKNOWLEDGMENT BY
MiLB MANAGEMENT, LLC

County of Pl 8! 6' WLS

I, a notary public in and for said county and state, certify that PAT O’CONNER, in his
capacity as President of the National Association of Professional Baseball Leagues, Inc.,
a non profit corporation organized under the laws of the State of Florida, personally (1)
appeared before me this day, (2) stated that the National Association of Professional
Baseball Leagues, Inc. is the sole member and manager of MiLB MANAGEMENT,
LLC, a non-profit subsidiary limited liability company organized and existing under the
laws of the State of North Carolina, (3) acknowledged that the foregoing Amendment
with the City of Durham carries on the company's business in the usual way, and (4)
acknowledged the due execution of the Amendment on behalf of the company. This the

24N dayof ﬁ&?i—@nﬂbﬂif ,2004
My commission expires: . NW M W

@ -1 -201 U Wotary Public

SANDRA M. HEBERT &

| PR b
&4 mi Notary Public - State of Floriga
=% . *£ My Comm. Expires Aug 1, 2013 [

o,p‘? Commission # 0D 878473
g Sod Tarough Histonl Natary Asso, B



EXHIBIT A
Revised 06/05/2009

OWNER-PROVIDED FF&E

Terra Plass or similar field protection system. This will cover at least 2,000 square feet of
the playing field for events and concert use based on availability. Scheduling will be first
come first serve except City Reserved Events and North Carolina Central University
Baseball Schedule. Storage of the 2,000 square feet will be in the same location as the
remaining 68,000 square feet.

26 lockers and 26 locker room chairs for visiting and home clubhouses
3 lockers and 3 locker room chairs for the training/coaches room.

4 lockers and 4 chairs for umpire’s clubhouse.

5 concessions counters.

1st and 3rd base foul line bullpens: pitching mound and home plate set up, benches in
dugout and netting behind home plate

Broadcasting booth’s existing elements (nothing additional provided). No broadcas.ting |
equipment.

Chain link outfield and perimeter fence.



Acceptance Date Certification

Reference is hereby made to the Operating Agreement (the “Agreement™) titled “DAP
Operating Agreement by and between the City of Durham, North Carolina and MiLB
Management, LLC,” dated December 31, 2007, entered into between the City of Durham
(“City”) and MiLB MANAGEMENT, LLC, a North Carolina nonprofit subsidiary limited
liability company (“Operator”). Terms not defined herein shall have the meaning ascribed to it
in the Agreement, as amended. Section references are to sections in the Agreement.

In accordance with the provisions of the Agreement, the City represents and warrants as
follows:

(1) the DAP has been constructed substantially in compliance with the Plans and
Specifications, including subsequent field modifications made by the contractor at
the request of MiLB;

(i)  all building systems provided for in the Plans and Specifications are operational;

(iii)  the City has provided all “Owner-Provided FF&E” identified in “Exhibit A.
Revised 06/05/09” that the City is required to provide pursuant to Section 15.8;

(iv)  the City has corrected or caused the correction of all construction or Legal
Requirement defects, if any, of which the City has been notified by the Operator,
(provided that this subsection (iv) applies only to the extent that (a) correction of
those construction defects is the responsibility of the City or Persons (other than
Operator) with whom the City has a contract and (b) those construction or Legal
Requirements defects interfere with the functional or legal use for the purpose for
which the defective item, thing, component, or structure is mtended); and

(v) the DAP playing field has been reviewed by an independent, qualified playing
field inspector for compliance with the Plans and Specifications, including
subsequent field modifications made by the contractor at the request of MiLB,
and approved for acceptance by both Parties.

(vi)  for purposes of the Agreement, the Acceptance Date is Angust 1, 2009.

(vii)  City has shared with the Operator the outstanding architectural punch list items
not considered construction or Legal Requirement defects (which are identified
above in paragraph (iv)). City represents to the Operator that City will pursue
completion of said architectural punch list items pursuant to the City’s contract
with the DAP contractor and architect.

Operator concurs in the Acceptance Date and the conditions of certification stated above.
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The representations and warranties made by the City herein shall survive the Acceptance
Date.

IN WITNES (\%EREOF this Acceptance Date Certification is made by the City as of
. By
thise < ay of 2009.

By: CITY OF DURHAM

ATTEST: ;
W . By:

(/ v w Clerk / - City Manager

/ “a " 1Fﬁj‘ m“ 1” ~

By: MiLB MANAGEMENT, LLC
ATTEST
By:  / &j[ @W/ ?rQS[de-
Secretary Pag O’Conner, President
' Ni%onal Association of Professional
(Affix corporate seal.) Bakeball Leagues, Inc.

(sole member and manager of MiLB Management, 1.LC)

ThIS 1nstrurr Qnt has been preaudited in the
fired e Loca] Government

{‘SC 1 C(020)
YCE OFFICER DATE
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STATE OF NORTH CAROLINA ACKNOWLEDGMENT BY CITY OF DURHAM

COUNTY of :D i@ o

I, a Notary Public in and for the aforesa1d County and State certify that
é n (=6 C?.,Q,/\ personally appeared before me this day,

and acknowledged that he or she is the ) City Clerk of the City of Durham, a
municipal corporation, and that by authority duly given and as the act of the City, the foregoing
Amendment was signed in its corporate name by its ' City Manager, sealed with

its co oratq: seal, and attested by 1ts said City Clerk or Deputy City Clerk. This the =9 V-&ay

- (%Mﬁ& Q/m(/)

Notary Public

My commission expires: B
TONETTE AMOS
NOTARY PUBLIC

DURHAM COUNTY, N.C,
My Comrission Expires 7-17-2012,

State of T:(O vida ACKNOWLEDGMENT BY
MiLB MANAGEMENT, LLC

County of P{ ﬂel l as

L, a notary public im and for said county and state, certify that PAT O’CONNER, in his capacity
as President of the National Association of Professional Baseball Leagues, Inc., a non profit
corporation organized under the laws of the State of Florida, personally (1) appeared before me
this day, (2) stated that the National Association of Professional Baseball Leagues, Inc. is the
sole member and manager of MiLB MANAGEMENT, LLC, a non-profit subsidiary limited
liability company organized and existing under the laws of the State of North Carolina, (3)
acknowledged that the foregoing Amendment with the City of Durham carries on the company's
business in the usual way, and (4) acknowledged the due execution of the Amendment on behalf

of the company. This the & dayof Seplemloy 20 OA

My commission expires: WM/(/V( 5312/&/‘ tﬁ

?) -{-20 15 Notary Public

v l,"p"'a;, SANDRA M. HEBERT
m Nalary Public - State of Florida §
°= My Comm. Expires Aug 1, 2013
@ﬁ Commission # DD 878473
-'ﬁ' Bondad Through National Notary Assn,

_,‘-

Y .
2
£
’=
:
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